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MOTION FOR LEAVE TO 
FILE BRIEF OF AMICI CURIAE 

 Pursuant to Rule 37.2(b) of the Rules of this Court, 
amici curiae, Florida’s Children First, the National 
Center on Adoption and Permanency, the North Amer-
ican Council on Adoptable Children, Children’s Law 
Center of Minnesota, Kansas Appleseed, Youth Law 
Center, Advocates for Children and Youth, and the Law 
Office of Richard F. Joyce, respectfully request that this 
Court grant leave to file the attached brief of amici cu-
riae in support of the Petitioner, M.L.  

 All parties were timely notified of the intent to file 
the attached brief pursuant to Rule 37.2(a). M.L. and 
the Department of Children and Families both granted 
their consent, copies of which are on file with this 
Court. The Guardian ad Litem Program, however, 
withheld its consent based on a preference against ex-
tending the proceedings.  

 The amici curiae represent a wide array of inter-
ests, all of which converge to recognize that a parent-
child relationship must be preserved whenever possi-
ble and should be permanently terminated by the 
State in only the rarest of circumstances. It is not the 
fine points of those circumstances that are at issue 
here; rather, it is the question of whether a parent 
should be afforded the most basic due process – notice 
and a hearing – in termination of parental rights pro-
ceedings that threaten to permanently sever the par-
ent-child relationship in the eyes of the law.  
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 The attached brief of amici curiae demonstrates 
that where, as here, a natural father who was present 
at his child’s birth and involved in his child’s life, is 
denied an opportunity to be heard, while a technical 
“legal father” with no relationship to the child stands 
in his stead, readily relinquishing parental rights, due 
process has utterly failed. Unfortunately, these circum-
stances are not uncommon, and they have far-reaching 
consequences.  

 In addition to the well-supported arguments set 
forth in M.L.’s petition, an appreciation for the con-
tours of the ever-widening gap in parental due process 
protections and the resulting harm to children, biolog-
ical parents, adoptive parents, and other family mem-
bers is critical to this Court’s understanding of the 
importance of this case. Because familial relationships 
are the most fundamental expression of our liberty and 
indeed our humanity, and because they are central to 
our identity, health, and well-being, their constitu-
tional stature must be recognized.  

 This Court’s precedent supports such recognition, 
but this Court has stopped short of accounting for par-
ents in M.L.’s situation or other analogous circum-
stances. See Michael H. v. Gerald D., 491 U.S. 110, 129 
n.7 (1989) (“We limit our pronouncement to the rele-
vant facts of this case because it is at least possible 
that our traditions lead to a different conclusion with 
regard to adulterous fathering of a child whom the 
marital parents do not wish to raise as their own.”) 
(emphasis added); Stanley v. Illinois, 405 U.S. 645, 
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652 (1972) (“What is the state interest in separating 
children from fathers without a hearing designed to 
determine whether the father is unfit in a particular 
disputed case?”). As due process questions surround-
ing these types of parental rights determinations have 
not been considered by this Court for nearly thirty 
years, this case presents an important and timely op-
portunity to consider these issues against the back-
drop of a society that has been changing rapidly over 
the past several decades.  

 With respect to the Guardian ad Litem Program’s 
withholding of consent based on a preference against 
extended legal proceedings, if review of this matter is 
accepted, it will be because an unconstitutional due 
process violation that is quite capable of – and indeed 
conducive to – repetition has occurred. That is a matter 
of critical importance to the parties, this Court, and the 
citizens of this country. Moreover, bound by the Rules 
of this Court, the voice of the amici curiae in these pro-
ceedings will not alter the applicable timeframes. It 
will simply allow this Court to be more fully informed 
regarding the substantially adverse social, medical, 
and psychological effects that such due process viola-
tions have on children and their families. The amici 
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curiae respectfully request leave from this Honorable 
Court to file the attached brief of amici curiae accord-
ingly. 

Respectfully submitted, 

SARAH LAHLOU-AMINE, ESQ. 
Counsel of Record 
slahlou@bankerlopez.com 
service-slahlou@ 
 bankerlopez.com 
BANKER LOPEZ GASSLER P.A. 
501 E. Kennedy Blvd. 
 Ste. 1700 
Tampa, FL 33602 
Telephone No.: 
 (813) 384-3994 
Fax No.: (813) 222-3066 

CHRIS W. ALTENBERND, ESQ.
caltenbernd@ 
 carltonfields.com 
CARLTON FIELDS 
4221 W. Boy Scout Blvd. 
 Ste. 1000 
Tampa, FL 33607 
Telephone No.: 
 (813) 223-7000 

Counsel for Amici Curiae 

October 13, 2017 
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INTEREST OF AMICI CURIAE1 

 Florida’s Children First (“FCF”) is a nonprofit 
statewide legal advocacy organization that seeks to ad-
vance children’s legal rights consistent with their med-
ical, educational, and social needs through significant 
improvements in all systems affecting children’s lives.  

 The National Center on Adoption and Permanency 
is a nonprofit organization that promotes permanency 
for all children – in their families of origin when possi-
ble and in new ones when necessary – and the reshap-
ing of child welfare policy and practice to enable those 
children and families to succeed. 

 The North American Council on Adoptable Chil-
dren (“NACAC”) was founded in 1974 with the purpose 
of ensuring that children in foster care have a perma-
nent, loving family. Working with child welfare organ-
izations, adoptive and foster parents, and others across 
the U.S. and Canada, NACAC strongly advocates for 
adoption for children in need, but only when it has 

 
 1 Pursuant to Rule 37.2(a) of this Court, all parties were 
timely notified of FCF’s intent to file this brief. The Petitioner and 
Florida’s Department of Children and Families provided their 
consent, copies of which are on file with the Clerk of this Court. 
The Guardian ad Litem withheld consent, and a motion for leave 
to submit the brief of amici curiae precedes this brief accordingly. 
Pursuant to Rule 37.6 of this Court, the amici curiae state that 
none of the parties to this case nor their counsel authored this 
brief in whole or in part, and that none of the parties nor their 
counsel made a monetary contribution intended to fund the prep-
aration or submission of this brief.  
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been determined that such children cannot live safely 
with birth family members. 

 The Children’s Law Center of Minnesota is a 
501(c)(3) organization engaged in promoting the rights 
and interests of Minnesota’s children, especially chil-
dren of color and children with disabilities, in the judi-
cial, child welfare, health care, and education systems.  

 Kansas Appleseed is a nonprofit justice center 
that champions laws and policies that help build a 
state full of thriving, inclusive, and just communities 
through the investigation of social, economic, and po-
litical injustice in Kansas, collaboration with commu-
nity partners to build lasting solutions, and advocacy 
for fair laws and policies that promote inclusion and 
alleviate poverty.  

 The Youth Law Center is a San Francisco-based 
public interest legal advocacy organization that has 
worked nationally since 1978 to protect vulnerable 
children living apart from their families in the foster 
care and justice systems, based on the belief that every 
child in state custody deserves to live in a healthy and 
safe environment, and to maintain, whenever possible, 
family and community ties.  

 Advocates for Children and Youth (“ACY”) is a 
nonprofit organization that works to improve the lives 
of Maryland’s 1.9 million children and youth. Working 
with government, academia, law enforcement, and 
other partners, ACY’s team of experts researches and 
identifies best practices, collects and disseminates 
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data, and recommends policies and programs that cre-
ate measurable and improved results for Maryland’s 
children in the areas of health, education, juvenile jus-
tice, and child welfare. 

 Attorney Richard F. Joyce is a Florida Bar Board 
Certified Juvenile Law Attorney specializing in the 
representation of parents in dependency and termina-
tion of parental rights cases. Mr. Joyce expresses that 
during his twenty-five years of practice, he has wit-
nessed a propensity of Florida’s Department of Chil-
dren and Families to dispute the parental status of 
natural fathers in order to deny their status as parties 
in termination proceedings.  

 The foregoing amici curiae have a substantial in-
terest in this matter because their collective work and 
experience have shown that preserving parent-child 
relationships whenever possible is in children’s and 
families’ best interests. Child welfare systems across 
the country are overburdened and struggle to meet 
children’s needs, and procedural safeguards should 
prevent placing children into these systems when a 
loving parent is fit to care for them. Even when an 
adoption may follow a parental rights termination, re-
search and experience demonstrate that everyone in-
volved in a child’s ultimate placement benefits when 
the parent-child relationship is preserved to the fullest 
extent possible.  

 Based on these common interests, the foregoing 
amici curiae would ask this Honorable Court to grant 
the Petition and hold that before the State decides it is 
in the best interests of a child to terminate parental 
rights, a natural father who is actively seeking to prove 
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his fitness to have a relationship with his child – and 
indeed all parents – must be afforded notice and an op-
portunity to be heard. 

---------------------------------  --------------------------------- 
 

SUMMARY OF THE ARGUMENT 

 Nearly 30 years ago, this Court considered the pa-
rental rights of an unwed natural father and found 
them inferior to those of a marital father who wished 
to raise the child as his own. Michael H. v. Gerald D., 
491 U.S. 110 (1989). However, in so finding, this Court 
held: “We limit our pronouncement to the relevant 
facts of this case because it is at least possible that our 
traditions lead to a different conclusion with regard to 
adulterous fathering of a child whom the marital par-
ents do not wish to raise as their own.” Id. at 129 n.7 
(emphasis added). That case is now before this Court.  

 Between the constitutional principles governing 
parental rights announced in Michael H. and the ear-
lier seminal case of Stanley v. Illinois, 405 U.S. 645, 
652-53 (1972), there is a growing gap in procedural 
due process protections for families in dependency 
matters. The Petitioner, M.L., and his son, J.L., fall 
squarely within that gap, as J.L.’s “legal father,” with 
whom J.L. had no relationship, was given full due pro-
cess in proceedings in which he readily relinquished 
parental rights to J.L., while M.L. was deprived of any 
opportunity to advocate for his relationship with his 
son whatsoever. As a result, J.L. was deemed a ward of 
the State subject to adoption by non-family members. 
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 Such due process failures have grave consequences. 
As social, psychological, and medical research has re-
vealed, a child’s identity is tethered to familial and bi-
ological ties in the most intimate and profound ways. 
An outdated concept of the best interests of the child 
that does not account for the central role of family 
origins is thus shortsighted and uninformed. We now 
know better than to cut children off from their natural 
parents in the interest of manufacturing a more easily 
explained family structure. Experience has shown that 
the ease of that explanation fades quickly as children 
grow and develop and inevitably become plagued with 
the persistent, hard-wired questions, “Who am I?” And, 
“Where did I come from?”  

 Unfortunately, there is no way to make up for lost 
time, and once a child is old enough to seek out an-
swers to these questions, the opportunity for a rela-
tionship may be substantially compromised. Even for 
those who later succeed in finding their birthparents, 
the opportunity to draw upon such parents’ love and 
guidance throughout the formative years is gone for-
ever. This is a devastating loss. 

 There has never been a more critical time to recog-
nize that parents must not be silenced in termination 
of parental rights proceedings. Denying procedural 
due process in these cases works a uniquely devastat-
ing deprivation upon one’s life and liberty and has 
long-lasting consequences that reverberate for gen- 
erations. The interests of the amici curiae, while 
representing a number of diverse perspectives from 
children’s health, to welfare in the foster system, to 
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best practices in adoption, all therefore urge that be-
fore the State decides it is in the best interests of a 
child to terminate parental rights, a natural father 
who is actively seeking to prove his fitness to have a 
relationship with his child – and indeed all parents – 
must be afforded notice and an opportunity to be 
heard.  

---------------------------------  --------------------------------- 
 

ARGUMENT 

I. THIS CASE PRESENTS A GAP IN DECI-
SIONAL LAW PROVIDING CONSTITUTIONAL 
PROTECTIONS TO PARENTS AND THEIR 
CHILDREN. 

A. Between the Holdings in Stanley v. Illi-
nois and Michael H. v. Gerald D., There 
Is an Ever-Widening Gap of Constitu-
tional Jurisprudence. 

 This Court last revisited a natural father’s consti-
tutional right to procedural due process in proceedings 
that threaten to sever the parent-child relationship 
nearly 30 years ago in Michael H., 491 U.S. 110. In de-
livering a divided plurality opinion that declined to 
protect the rights of a natural father vis-à-vis a legal 
father who sought to raise the child as his own, Justice 
Scalia stopped short, and indeed left the door open, for 
the precise facts of the present case: “We limit our pro-
nouncement to the relevant facts of this case because 
it is at least possible that our traditions lead to a dif-
ferent conclusion with regard to adulterous fathering 
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of a child whom the marital parents do not wish to raise 
as their own.” Id. at 129 n.7 (emphasis added).  

 This was further articulated in Justice Stevens’s 
dissent. Id. at 133 (“I therefore would not foreclose the 
possibility that a constitutionally protected relation-
ship between a natural father and his child might exist 
in a case like this.”). Justice O’Connor’s concurrence in 
part, with which Justice Kennedy joined, likewise ex-
pressly rejected applying a fixed historical analysis in 
future cases. Id. at 132 (“I would not foreclose the un-
anticipated by the prior imposition of a single mode of 
historical analysis.”). The father-child relationship be-
tween M.L. and J.L. is the very relationship contem-
plated in these portions of Michael H.  

 In Stanley v. Illinois, 405 U.S. 645, 652-53 (1972), 
nearly 45 years ago, this Court asked an important 
question: “What is the state interest in separating 
children from fathers without a hearing designed to 
determine whether the father is unfit in a particular 
disputed case?” In answering that question, this Court 
held:  

We observe that the State registers no gain to-
wards its declared goals when it separates 
children from the custody of fit parents. In-
deed, if Stanley is a fit father, the State spites 
its own articulated goals when it needlessly 
separates him from his family. 

Id.; see also Armstrong v. Manzo, 380 U.S. 545, 551-52 
(1965) (holding, in a proceeding that may “perma-
nently . . . deprive a legitimate parent of all that 
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parenthood implies,” the parent must be provided no-
tice and an opportunity to be heard “at a meaningful 
time and in a meaningful manner”).  

 The same question posed in Stanley must be asked 
here – and the same answer given. Stanley involved 
an unwed father, as does this case. But here, there 
happened to be a long-estranged marital father who 
was afforded due process, the right to counsel, and his 
day in court, all of which he readily squandered, main-
taining from the outset that he was not J.L.’s father 
and that he had no interest in J.L. While no one dis-
putes the marital father’s right to due process, M.L.’s 
right should be equally clear. 

 Instead, as the law stands, the constitutional 
rights of a father in M.L.’s position are often placed in 
the hands of a self-proclaimed disinterested party. 
Such a capricious incarnation of due process in a pro-
ceeding recognized to be the “civil equivalent of the 
death penalty” is not due process at all. See Randi J. 
O’Donnell, A Second Chance for Children and Fami-
lies: A Model Statute to Reinstate Parental Rights After 
Termination, 48 Fam. Ct. Rev. 362, 365 (Apr. 2010) 
(equating a termination of parental rights to the death 
penalty and advocating for the preservation and re- 
establishment of parent-child relationships).  
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B. While Centuries-Old Notions of Parent- 
hood Have Been Outpaced by a Chang-
ing Society, Dated Laws Continue to 
Govern the American Family.  

 A husband’s claim to his wife’s children finds its 
roots in English common law, which implemented 
measures to protect families from the stigma of illegit-
imacy or, as it was commonly called, bastardy. See Hon. 
Chris W. Altenbernd, Quasi-Marital Children: The 
Common Law’s Failure in Privette and Daniel Calls 
for Statutory Reform, 26 Fla. St. U. L. Rev. 219, 236 
(Winter 1999). English law provided that when a mar-
ried mother conceived a child through adultery, the 
marital father was deemed the child’s father by a vir-
tually irrebuttable presumption. Id. Masking the 
shame the family might suffer, and preserving the 
child’s right to receive the husband’s financial support 
and be deemed an heir at law, all took absolute prece-
dence over any interest a natural father might have in 
his child, his willingness to love and support the child 
notwithstanding.  

 Despite centuries of evolving societal norms, some 
of the same presumptions from English common law 
are still alive and well today. While states have devel-
oped intricate bodies of legislation that attempt to ac-
count for the myriad permutations of family life in the 
21st Century, sometimes those efforts fall short. Fall-
ing short can mean a judicial weighing of interests that 
might not seem fair to a party involved. Such matters 
are typically left to the states. But when falling short 
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means terminating a parent-child relationship with-
out providing procedural due process in its most basic 
form – notice and an opportunity to be heard – the 
Fourteenth Amendment serves as a critical safety net. 
A pronouncement from this Court that the bounds of 
that safety net extend to protect a natural father who 
wants a relationship with his child when the legal fa-
ther does not, is the next logical step in this Court’s 
jurisprudence on the subject. See Michael H., 491 U.S. 
at 129 n.7.  

 History is always viewed through the lens of the 
present. Today, nearly thirty years after this Court’s 
decision in Michael H., “quasi-marital children” who 
have no relationship with their estranged legal fathers 
likely constitute an increasing percentage of marital 
children. See Altenbernd, supra at 230 n.42. While 
such legal fathers may have a paper connection to the 
child,2 they are otherwise fictional, having no part in a 
marital family and taking no role in the child’s care. 
However, in the name of expediency and paying lip ser-
vice to an unserved interest in the marital unit, these 
fictional fathers routinely stand in the stead of natural 
fathers, casually squandering the rights, constitu-
tional protections, and ultimate parent-child relation-
ship the natural father may hold dear.  

 

 
 2 The estranged marital father who stood in M.L.’s stead 
while parental rights were terminated did not even have such a 
paper connection to J.L., as no one disputes that M.L. – not the 
marital father – is listed on J.L.’s birth certificate. 
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C. Changing Societal and Familial Norms 
Continue to Place More Families Out-
side the Bright Lines of the Law, Expos-
ing Them to Arbitrary Deprivations of 
Due Process. 

 Today, it is more likely than not that at some point 
in a child’s life, he or she will live in a family arrange-
ment that differs from the norms on which our tradi-
tional laws are based: “with parents who are not 
married; with one parent after the dissolution of the 
parents’ relationship; or with a parent who has a new 
partner, who may or may not be married to the parent.” 
Leslie Joan Harris, Family Policy After the Fragile 
Families and Relationship Dynamics Studies, 35 Law 
& Ineq. 223, 223 (Summer 2017) (footnotes omitted). 
This likelihood may increase as more couples opt for 
permanent separation over an expensive divorce. See 
Altenbernd, supra at 230 n.42.  

 Societal attitudes toward parenting arrangements 
that are not tied to marriage are changing as well,  
with the majority of men and women agreeing that “[i]t 
is okay to have and raise children when the parents 
are living together but not married,” and that “[i]t is 
okay for an unmarried woman to have and raise a 
child.” Jill Daugherty, Ph.D. & Casey Copen, Ph.D., 
Trends in Attitudes About Marriage, Childbearing, and 
Sexual Behavior: United States, 2002, 2006-2010, and 
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2011-2013, 92 Nat’l Health Stats. Report, 9 (Div. of Vi-
tal Statistics, Mar. 17, 2016), available at https://www. 
cdc.gov/nchs/data/nhsr/nhsr092.pdf.3 

 Statistics on the precise circumstances at issue 
here, involving a mother and father who conceive a 
child while the mother is married but separated and 
long-estranged from her husband, are generally inca-
pable of direct computation. However, based on a likely 
rise in “permanent separations” and figures that oth-
erwise place the percentage of children born out of 
wedlock in the 40% range, the number is surely sub-
stantial.4 See Altenbernd, supra at 230 n.42; Joanna L. 
Grossman, Constitutional Parentage, 32 Const. Com-
ment. 307, 315 (Summer 2017).  

 Even within the category of children like J.L., born 
into a marriage that ended with separation before they 
were conceived, there is no single mold. In such cases, 
while “it is often clear that the marital father is not 
the biological father,” there may be difficulties identi-
fying the biological father, the biological father may 
be unaware that the mother became pregnant, or 
the mother and the biological father may have de- 
veloped a stable marriage-like relationship. See Al-
tenbernd, supra at 230. Regardless of the particulars 

 
 3 Perhaps it is telling, in terms of the bias against fathers as 
caretakers, that the survey does not likewise inquire as to views 
on whether it is okay for an unmarried man to have and raise a 
child. See id. 
 4 These figures have seen a “meteoric rise” from 3% in 1940, 
and 22% in 1985. Grossman, supra at 315. 
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of their family arrangements, constitutional protec-
tions in the most fundamental form of procedural due 
process must speak for all parents.  

 
D. As a Result of These Developments, Due 

Process Is Failing the Deeply Held Value 
of the Parent-Child Relationship. 

 In most states, it is generally understood that a 
natural father seeking to declare his paternity may do 
so through a state paternity registry, which will entitle 
him to notice and an opportunity to be heard in de-
pendency proceedings. Indeed, in a Department of 
Health and Human Services publication intended to 
help such fathers preserve their rights, the Depart-
ment advises: “Acknowledgment of paternity or regis-
tration with a putative father registry ensures certain 
rights for an unmarried father, such as the right to re-
ceive notice of court proceedings regarding the child, 
petitions for adoption, and actions to terminate paren-
tal rights.” Child Welfare Information Gateway, https:// 
www.childwelfare.gov/pubPDFs/putative.pdf (last visited 
Oct. 12, 2017). Unfortunately for M.L., his son, and many 
others, this guarantee too often does not hold true. 

 Administrative hurdles, including the many hur-
dles inherent in the paternity registry process, frequently 
hinder or preclude natural fathers from advocating 
for their parent-child relationships. See Robbin Pott 
Gonzalez, The Rights of Putative Fathers to Their In-
fant Children in Contested Adoptions: Strengthening 
State Laws That Currently Deny Adequate Protection, 
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13 Mich. J. Gender & L. 39, 49-52 (2006) (addressing 
shortcomings in putative father registries that fail to 
accomplish the goal of providing biological fathers due 
process). When the State relies on such hurdles to si-
lence a parent who desires to speak, as occurred here, 
this is a clear red flag for due process deprivation.  

 In balancing the superior importance of parental 
rights against administrative convenience, the rights 
of the child, too, must be contemplated.5 Such rights 
are well-developed in the international community, as 
established in the United Nations Convention on the 
Rights of the Child. The Convention serves as a helpful 
source for comparative guidance on the importance of 
preserving a child’s identity through biological connec-
tions. For example, the Convention provides for a 
child’s “right to know and be cared for by his or her 
parents,” as well as the “right . . . to preserve his or her 
identity, including nationality, name and family rela-
tions as recognized by law without unlawful interfer-
ence.” U.N. Conv. on the Rights of the Child, Arts. 7, 8.  
  

 
 5 This Court has not applied an independent constitutional 
rights analysis on behalf of children in these circumstances, but 
in Michael H., this Court recognized that such a right is tied to 
that of the parent. 491 U.S. at 131 (describing the child’s right to 
seek a relationship with the natural father as the “obverse” of the 
natural father’s right). It therefore follows that when a parent is 
denied due process, a child is likewise denied a fundamental right 
associated with the parent-child relationship.  
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 In legal proceedings in which parental separation 
is sought, the Convention stresses that “all interested 
parties shall be given an opportunity to participate in 
the proceedings and make their views known.” U.N. 
Conv. on the Rights of the Child, Art. 9, § 2. Unless it is 
contrary to the child’s best interests, the State must 
“respect the right of the child who is separated from 
one or both parents to maintain personal relations and 
direct contact with both parents on a regular basis.” 
U.N. Conv. on the Rights of the Child, Art. 9, § 3.  

 Considering these well-recognized concepts in the 
context of states’ admittedly more complex legislative 
responsibilities, it is understandable that legislative 
attempts to draw hard-and-fast lines around what are 
often blurry realities leave certain parent-child rights 
and relationships undefined. When these definitional 
gaps threaten a deprivation of procedural due process, 
the lines must bend to afford notice and an opportunity 
to be heard. If they do not, we risk a societal mistrust 
of a legal system charged with adjudicating our most 
fundamental liberties.  
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II. WHEN PARENTS ARE EXCLUDED FROM 
TERMINATION OF PARENTAL RIGHTS PRO-
CEEDINGS, CHILDREN AND FAMILIES 
SUFFER. 

A. Lessons from Adoption Law and Policy: 
The Industry-Wide Movement from Closed 
to Open Infant Adoptions Grew Out of 
the Undeniable Reality That Preserving 
Family Ties Is Critical to the Well-Being 
of Children and Their Families. 

 Nowhere is the instrumental nature of the preser-
vation of family ties more apparent than in the realm 
of adoption. With adoption laws hailing from a similar 
history of stigma and secrecy as that of legitimacy, the 
evolution of best practices in adoption is highly in-
structive. The experiences of those in the industry and 
those who have gone through the process have dictated 
a shift away from severing relationships through 
closed adoptions to preserving them through open 
ones. See Deborah H. Siegel, Ph.D. & Susan Livingston 
Smith, LCSW, Openness in Adoption: From Secrecy and 
Stigma to Knowledge and Connections, 6, 7 (Evan B. 
Donaldson Adoption Institute, Mar. 2012), available at 
https://www.adoptioninstitute.org/wp-content/uploads/ 
2013/12/2012_03_OpennessInAdoption.pdf.  

 “The primary benefit of openness is access by 
adopted persons – as children and continuing later in 
life – to birth relatives, as well as to their own medical, 
genealogical and family histories.” Id. at 7. “Youth in 
open adoptions also have a better understanding of the 
meaning of adoption and more active communication 
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about adoption with their adoptive parents.” Id. Open-
ness also provides the benefits of helping children 
“com[e] to terms with the reasons for their adoption,” 
and providing “physical touchstones to identify where 
personal traits came from [and] information that aids 
in identity formation.” Id.  

 Children in open adoptions have reported over-
whelmingly positive experiences, for example:  

• “The support that comes from having another 
strong relationship in my life is irreplacea-
ble.” 

• “In . . . fifth grade, this one girl was like, ‘I feel 
so sorry for you because your parents gave 
you up,’ and I’m just like, ‘you know it’s not 
like that. I’ve met my birthmother and know 
the whole story, and she loves me and still 
does’. . . . If I hadn’t met Karen I wouldn’t 
have been able to answer that question and 
it would have probably screwed me up and 
made me feel less of a person or something.” 

• “I think that I am who I am because, not just 
because of, you know, my family who raised 
me, or . . . because of the two people that made 
me. I think it’s a combination of all that. Being 
able to know all of them has really helped me 
to just become who I am.” 

• “I feel like, more like complete, I guess, be-
cause I know everything about myself now.” 

Id. at 17.  



18 

 

 While preserving parent-child relationships is bet-
ter for children, it is not just children who benefit. A 
survey of 100 domestic infant adoption programs re-
vealed that birthmothers in open adoptions report 
“less grief, regret and worry, as well as more peace of 
mind, than do those who do not have contact,” and 
adoptive parents report a “reduced fear of and greater 
empathy toward birthparents, more open communica-
tion with their children about adoption, and other 
benefits in their relationships with their adopted chil-
dren.” Id. at 7-8. 

 As a result, approximately 95% of domestic infant 
adoptions today are open in some fashion, and “[t]he 
number of ‘closed’ infant adoptions in the U.S. has 
shrunk to a tiny minority.” Id. at 7. This illustrates the 
clear priority of preserving parent-child connections 
over shielding families from dated social stigmas. 
Applied in the termination of parental rights context, 
this evidence supports a policy that ensures parents 
are given due process to advocate for the parent-child 
relationship and preserve familial ties whenever pos-
sible. It also demonstrates that a best interests analy-
sis that fails to take such ties into account – to the 
point of denying a natural father due process – does an 
absolute disservice to all involved.  
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B. Separating a Child from a Biological 
Parent Has Harmful Social, Physical, 
and Psychological Effects That Manifest 
Throughout a Child’s Life.  

 Heeding the many cautions of research regarding 
the adverse impact of parental loss upon children is 
critical in considering whether, as a society, we can af-
ford to construe the meaning of a “parent” so narrowly 
as to cut a loving natural father out of termination of 
parental rights proceedings that will decide the fate of 
his relationship with his child. Research counsels 
strongly against such a rigid adherence to ill-fitting 
molds of legal parenthood that needlessly sever parent- 
child relationships. 

 From an emotional and psychological standpoint, 
long-term parental loss due to separation is a strong 
predictor of “both an increased likelihood of and a 
greater vulnerability to future adversity.” E. Hailey 
Maier & Margie E. Lachman, Consequences of Early 
Parental Loss and Separation for Health & Well-Being 
in Mid-Life, 24 Int’l J. Behavioral Dev. 183, 183 (2000). 
For children who are disconnected from their biological 
parents in the adoption process, some report “damag-
ing effects that secrecy had on them,” including “think-
ing there was something so terribly shameful about 
their origins (or about them) that it had to be kept hid-
den,” “nagging, unanswered questions on a range of is-
sues, from the reason for their adoption and their 
family history to whether they might unwittingly date 
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a biological relative or die from a genetic condition,” 
and the sense that “an important piece of themselves 
was missing.” Siegel & Smith, supra at 11.  

 In terms of a child’s day-to-day experience, the 
lack of clues as to one’s identity in the form of person-
ality characteristics and similarities mirrored by bio-
logical family members leads to what has been 
referred to as “genealogical bewilderment.” Bernadette 
Weaver-Catalana, The Battle for Baby Jessica: A Con-
flict of Best Interests, 43 Buff. L. Rev. 583, 601 (1995). 
This type of loss can be “ ‘more pervasive, less socially 
recognized, and more profound’ than death or divorce.” 
Id. at 599-601 (internal citation omitted) (advocating, 
in the wake of the highly publicized case of In re 
Clausen, 502 N.W.2d 649 (Mich. 1993), that while pa-
rental rights should not take precedence over a child’s 
best interests, biological ties remain an important 
piece of the best interests analysis).  

 “Most children perceive the loss situation as both 
upsetting and out of their control” and “seem to use 
emotion-focused coping strategies,” which are associ-
ated with “higher levels of emotional or behavioral 
problems.” Kerri M. Schneider & Vicky Phares, Coping 
with Parental Loss Because of Termination of Parental 
Rights, 84 Child Welfare Vol. 6, 838-39 (Nov./Dec. 
2005), available at http://www.ocfcpacourts.us/assets/ 
files/list-762/file-953.pdf. They “express[ ] frustration 
and powerlessness that they did not have the same 
rights as everyone else to access their own infor-
mation.” Siegel & Smith, supra at 6, 11, 12. In pro-
cessing their emotions, some adoptees experience 
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anger toward their birthparents based on feelings of 
abandonment, while others feel anger toward their 
adoptive parents for having removed them from their 
biological family. See Weaver-Catalana, supra at 601.  

 The loss of a biological father, specifically, has been 
shown to affect children at the cellular level, resulting 
in shortened telomere length,6 a biological process as-
sociated with stress and a variety of serious, lifelong 
adverse health effects. Alysse ElHage, The Biological 
Effects of Father Loss: An Interview with Daniel Notter-
man, Institute for Family Studies, https://ifstudies.org/ 
blog/the-biological-effects-of-father-loss-an-interview-with- 
daniel-notterman (Aug. 22, 2017). These negative ef-
fects appear to be markedly greater in boys (40%). Id.  

 In addition, a parent’s absence often limits access 
to information about family history, which can result 
in other serious health implications. See Thomas May 
et al., Issues of “Cost, Capabilities, and Scope” in Char-
acterizing Adoptees’ Lack of “Genetic-Relative Family 
Health History” as an Avoidable Health Disparity:  
Response to Open Peer Commentaries on “Does Lack of 
Genetic-Relative Family Health History Represent a 
 
 

 
 6 Telomeres are protective “DNA-protein structures found at 
both ends of each chromosome.” Masood A. Shammas, Telomeres, 
Lifestyle, Cancer, and Aging, U.S. Nat’l Lib. of Med., Nat’l Insts. 
of Health, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3370421/ 
(Jan. 14, 2011). Telomeres shorten with age and lifestyle factors. 
Id. “Shorter telomeres have been associated with increased inci-
dence of diseases and poor survival.” Id. 
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Potentially Avoidable Health Disparity for Adoptees?”, 
Am. J. Bioethics 16:12, W6-W7 (2016). This lack of 
family information can affect medical outcomes, men-
tal health, and even life choices. Id. These serious im-
plications have led some in the medical community to 
consider access to family history a “human right.” Id. 
at W7; Kyle Thomsen, A Right to Genetic Family His-
tory, Am. J. Bioethics, 16:12, 50-51 (2016).  

 Thus, the effects of parental separation are by no 
means limited to a brief period of adjustment and emo-
tional discomfort. Rather, separation is an ongoing 
struggle experienced with the passing of every birth-
day, accomplishment, life event, illness, joy, and sorrow. 
A common misunderstanding of this process may 
cause those in the child’s life to “misinterpret . . . com-
pliant and unemotional behavior during the shock/de-
nial stage and judge a placement to be a ‘success,’ ” 
while overlooking “later behavioral signs . . . as part of 
the grieving process.” N.C. Div. of Social Servs. & Fam-
ily & Children’s Resource Program, Effects of Attach-
ment & Separation, Children’s Servs. Practice Notes 
for North Carolina’s Child Welfare Social Workers, Vol. 
2, No. 4, http://www.practicenotes.org/vol2_no4/effects_ 
of_separation_and_attachment.htm (July 1997). 
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C. Affording Parents Due Process When 
the Parent-Child Relationship Hangs in 
the Balance Is Always in Children’s Best 
Interests. 

 This Court is not being asked to decide what place-
ment will ultimately be in J.L.’s best interests. Indeed, 
that question is not ripe for determination because, as 
a result of his exclusion from the courtroom, M.L. has 
never had a meaningful opportunity to offer evidence 
of his ability to care for J.L., or, at a minimum, preserve 
a relationship with him. While the Department of Chil-
dren and Families and the Guardian ad Litem Pro-
gram seem to believe that J.L. is better off with a 
simpler definition of family in his life that excludes his 
natural father, that discussion is entirely premature 
until M.L. has been afforded due process. Even if M.L. 
were considered for custody, protections for J.L.’s well-
being in such a transition would be implemented to 
protect J.L.  

 By purporting to rely on a best interests analysis 
to justify the due process deprivation M.L. and J.L. suf-
fered, and by suggesting it is too late to remedy the re-
sulting loss – essentially advocating a “what’s done is 
done” approach – the Respondents place the cart before 
the horse. But the end cannot justify the means if the 
means are unconstitutional. If procedural due process 
does not come first, then the best interests analysis is 
necessarily one-sided, incomplete, and inherently un-
just.  

 This is not to say that the shortsighted approach 
of the Respondents is intentional. Given their limited 
role, their tunnel-vision view and desire to achieve 
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permanency for a two-year-old child through adoption 
as quickly as possible, by any means necessary, is un-
derstandable. Specifically, once J.L. is old enough to 
ask uncomfortable questions, once he appreciates the 
visceral loss of his bloodlines and heritage, and once 
the resultant damage begins to take hold, the Respond-
ents will be long out of the picture and onto other cases 
on their dockets. Put another way, while the Respond-
ents regularly see the short-term benefits of perma-
nency, they are rarely called upon to reckon with the 
lifelong sense of disconnectedness and other health ef-
fects children separated from their parents inevitably 
suffer.  

 Fortunately, this Court’s review is not so limited. 
M.L.’s case embodies what this Court has long recog-
nized: “Even when blood relationships are strained, 
parents retain a vital interest in preventing the irre-
trievable destruction of their family life.” Santosky v. 
Kramer, 455 U.S. 745, 753-54 (1982). Even in the most 
unfortunate cases where termination is necessary, a 
parent must at least be able to look back and recall be-
ing given a voice, and a child should know that his or 
her parent used that voice to advocate for their rela-
tionship. The procedural due process rights stemming 
from these most fundamental liberty interests must be 
recognized and protected. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 Upon being deprived of due process, M.L. lost his 
son, who in turn lost a central aspect of his identity. 
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The remainder of his biological family suffered an ir-
reparable break, and the family that seeks to adopt 
J.L. is left without critical information J.L. will surely 
seek as he sorts out the pieces throughout his child-
hood and beyond. Changing people’s lives in this man-
ner without affording them procedural due process is 
counter to the character of our Constitution, and it is 
harmful to children, families, and the integrity of our 
system of justice.  

 The amici curiae therefore respectfully request 
that M.L.’s Petition for Writ of Certiorari be granted 
and that this Court hold that before the State decides 
it is in the best interests of a child to terminate paren-
tal rights, a natural father who is actively seeking to 
prove his fitness to have a relationship with his child 
– and indeed all parents – must be afforded notice and 
an opportunity to be heard.  
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