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	MEMORANDUM
	May 16, 2005


To:
Florida's Children First
From:
Holland & Knight LLP by William R. Rohrlich, II and Bernard Barton
Re:
Taxation Of Payments Received Under the Road-to-Independence Program 


This is not an opinion on which you can rely because we have not talked to each recipient as to his or her individual circumstances.  Each recipient should consult with his or her tax advisor concerning each recipient's facts and circumstances.  

Background


In 1999, Congress enacted the John H. Chafee Foster Care Independence Program (the "Chafee Act") to fund State programs designed and conducted to provide support and services to former foster care recipients between 18 and 21 years of age.  The Chafee Act sought to promote State programs intended to compliment the efforts of the recipients to achieve self-sufficiency and to assure that the recipients recognize and accept their personal responsibility for preparing for and then making the transition from adolescence to adulthood.  See 42 U.S.C. §677(a)(5) (2004).  The Chafee Act also provides funding to States for programs to be designed and conducted to make available vouchers for education and training to youths who have aged out of foster care, among other programs.  Id. at §677(a)(6).  


The Florida Road-to-Independence Scholarship Program (the "Program") is intended to help eligible students who are former foster children receive the educational and vocational training needed to achieve independence.  See F.S. §409.1451(5)(b) (2004).  The amount of the award must be based on the educational and living needs of the young adult and may be up to the amount of earnings that the student would have been eligible to earn working a 40-hour-a-week federal minimum wage job.  Id.  If funding for the Program is available, the Florida Department of Children and Family Services must issue awards from the scholarship program for each young adult who is eligible.  Id.  There is no direct authority from the Internal Revenue Service (the "IRS") that address the tax consequences of payments under the Program.

Tax Analysis


Without any explicit statutory authority, the IRS has consistently held that payments made to individuals by governmental units under legislatively provided social benefit programs for the promotion of general welfare are not includible in gross income.  See e.g., Rev. Rul. 2003-12; Rev. Rul. 98-19; Rev. Rul. 74-205.  In order to qualify for this general welfare exclusion, the payments to individuals must be:  (i) made by a governmental unit; (ii) be for the promotion of general welfare (i.e. generally based on individual or family needs); and (iii) not represent compensation for services.  See Rev. Rul. 75-246; Rev Rul. 82-106; Notice 2003-18.  


(i)  Because of the requirement of section 409.1451(1)(c), Florida Statutes, we believe any payments from the Program should be treated as payments made by a governmental unit.     


(ii)  According to section 409.1451(5)(b), Florida Statutes, the amount of the award under the Program "shall be based on the living and educational needs of the young adult . . . ."  Thus, any award that the young adults receive pursuant to the Program meets the general welfare requirement because they are based on the need of the young adults.  In addition, the Chafee Act is in subchapter IV, which is titled "Grants To States For Aid And Services To Needy Families With Children And For Child Welfare Services."  In turn, this subchapter IV, which includes the Chafee Act, is in title 42 of the United States Code, which is titled "Public Health And Welfare."  Congress, by including the Chafee Act under the title of the Code that relates to public welfare, arguably has conceded that Program funds are for the promotion of the general welfare.      


(iii)  The Program is intended to help eligible students who are former foster children in Florida receive the educational and vocational training needed to achieve independence.  Nothing in the statute makes the payment contingent upon the performance of services.

Conclusion


While there is no direct authority from the IRS, we believe there is a reasonable position that the payments under the Program should be excluded from the recipients' gross income. 
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